@ LexisNexis®

8ol t00 DOCUMENTS

A
Anafysis
As of: Dec 05, 20)

STEVEN M. ROSENZWEIG, Petitioner-Appetiee, v. ILLINGLIS STATE BOARD
OF ELECTIONS, Bitting as the State Officers Electoral Board, its Members Bryvan
Schneider, Chairman, and Members Albert Porter, Jesse R, Smart, Wanda L. Red-

nour, Roubert J. Walters, Patrick A, Brady, William M. McGuffage and John R
Keith, Respondent, {Cyuthiz R. Hebda, Respondent-Appellant).

No. 1-18-0027

APPELLATE COURT OF ILLINOIS, FIRST DISTRICT, FOURTH DIVISION

409 L App. 3 1706; 0406 NE2d 1113, 24T {lf. App. LEXTS 322, 349 Ill, Dec. 617

April 7, 2011, Decided

SUBSEQUENT HISTORY: Released for Publica-

tion May 17,2011,

PRIOR HISTORY: [**¢)]

Appeal from the Circuit Couni of Cook County. No.
09 CO EL 066. lonorable Susan Fox Gillis, Judge Pre~
siding,

Rosenzwejg v. Hehda, 238 IN. 2d 674, 939 N.E.2d 500,
2000 HI. LEXIS 1577, 345 Nl Dec. 657 12010)

DISPOSITION:  Affirmed.

CASE SUMMARY:

PROCEDURAL POSTURE: The Cook County Circuit
Court {Illinois) reversed respondent Board's determina-
tion that although appellam Republican candidate signed
a nominaling pctition for 4 Democratic candidate, the
Republican candidate's nominalion papers were valid. 1t
then ordered the Republican candidate's name be re-
moved from an upcoming primary election for stale rep-
resentative, The Republican candidate appealed.

OVERYIEW: The Republican candidate filed nominat-
ing petitions for the Republican nomination for state
representative with the Board, In response to a petition
filed by appellee objector, the Board determined that

although the Republican candidale had signed a nomi-
nating peiition for a Democratic candidate, the Republi-
can candidaie’s homination papers were valid. The irial
court reversed the Board's decision and ordered that the
Republican candidate’s name be removed from an up-
coming primary election baflot. The appeliate court
found that the Republican candidate's own nominating
petition was not valid pursuant o I JLCS 5/8-8 (2008}
1t so concluded because it found that the Repubiican
candidate's conduct violated the wording of that siatuie
given that she signed the nominaiing petition of a candi-
date, the Democratic cundidate, for the very office for
which she, the Republican candidate intended o run. It
then noted that the intent of the siatute was prevent such
political maneuvering that allowed one candidate to not
only sign the nominating petition of an oppusing party’s
weaker candidate, but then file her own nominating peti-
tion in an attempt (o prevail over that candidate.

QUTCOME: The appellatc count affirmed the irial
court's judgment.
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Administrptive Luw > Judicial Review > Stundards of
Review > De Nove Review

Afncinistrative Law > Judicial Review > Sinndurds of
Review > Stalutory Interpretution

Governmenis > Siale & Territorial Govermments >
Elegctipny

[FN1] An clectorul buard is tregted as an administraiive
agency, and, thus, the standard of review is deicrmined
by the type of question on review. An interpretation of
the meening of the language in 2 slamle constilules a
pure questien of law and & reviewing court's review is
therefore independent and not deferentizl.

Governments > State & Territorisl Governmenis >
Elections

[HN2] Where s person signs nominating petitions for
more than one narky, the {irst sighature % valid and 4ll
subsequent signalures arc invalid.

Civil Procedure > Appeels = Standards of Review >
General Overview

Covernntents > Legislation > Interprecation

|HN3)Y The primary rule of statwtory construgtion is to
ascerluin and give effeet 1o the intent of the legisiatre,
and the hest evidence of Jegislative inlent is the language
used in the statete itsclf, Where the meaniag of 4 statute
is ambiguous, courts may look beyond the statutory lan-
guage and consider the purpose of the law, the evils it
was intended 1 remedy, and the legistative history of the
stalute. Mortover, a reviewing court must also presume
that fu enacting the statute the legistature did not intend
absurdity, intonvenitnce, or injustice.

Governinems > State & Territorial Governments >
Elections

[HN4Y 70 JLCS 5/8-8 (2008) provides that u petition shall
inciude a statement of candidacy which steles that the
candidate is a qualified primary voter of the party to
which the petition relates, That section luther provides
that a qualified primary elecior of a party may not sign
pelitions lor or be a cundidaic in the primary of more
thait one parly.

Governmenis > Stare & Territorial Gevernments >
Elections

{LNS] A signature on a neminating pelition indicates
support of the cundidate whose name appears on the pe-
lition,

Governments > Suue & Tervitorial Governments >
Elections

[HNG) /G {.CS 3/8-5 (2008) of the Election Code pro-
hibits signing a nominating petition for o candidate from
one political party and then running as a candidate for
another polilical party in the same election cyile.

COUNSEL: For APPELLANT, Law Office of fohn
Fogarty, Jr., Chicago, IL (Johin G. Fogany. of counsgl),
The Foster & Buick Law Group, LLC, Sycamore, 1. -
{John W. Countryman, of counscl).

For APPELLET, Michael J. Kasper, Courtney . Nat-
tage. Chicage, 11, {Michae! I Kasper, Courtney C. Not-
lage, of counsel).

JUDGES: PRESIDING JUSTICE GALLAGHER de-
livered the judgment of the court, with opinion. Justices
Neville and Pucinski concurred in the judgment and
opinion.

QPINION BY: GALLAGHER

QOPINION

#1114] [*177] PRESIDING JUSTICE
GALLAGHER delivered the judgment of the coust, with
opinion,

Justices Nevitle and Pucinski concurred in the
Judgmuent and opinion,

OFPINION

On November 2, 2009, respondenti-appellant, Cyn-
thia R. Hebda, (iled nominating petitions for the Repub-
lican nomination for Representative in the General As-
scmbly for the 59th Representative Dristrict with the Stale
Officers Electoral Board (Board). {n response to an ob-
jecior's petition filed by petitioner-appeliee, Steven M.
Rosenzweig, the Board determined that although Hebda
sighed a nominating petition for 2 Democratic candidate,
her nomination papers were valid, The circuil cowrt
[***2) of Cook County reversed the Board's decision and
crdered that Hebda's name be removed from the balloy
for the Febroary 2, 20140, primary ¢lection. Hebda ap-
pealed. On January 19, 2010 this cour entered a
one.page order affirming the judpment of the circuit
court and slating that & written opinion or order of the
courd would follow, The Iilinois Supreme Courl staved
this couri's order on January 28, 2010, and issued a su-
pervisory order on November 24, 2010, directing us to
vacaie aur order and recensider in light of Hosskeld v.
[llinols Siate Board of Elections, 238 Jii. 24 418, 939
N.E.2d 368, 335 Il Dec. 525 {2010}, and provide a
writlen opinion in support of our judgment. For the rca-
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sons that follow, we aflirm the judpmem of the gircuit
courl.

HACKGROUND

Hebda deseribes hersetf 2s a fong-time Republican
and statgs that she has voted In every Republican primary
since 1998 and has never voted in a Democratic primary.
In Seplember of 2009, 1iebda signed a nominating peti-
tion for Carel Sente. The petition stated that Sente was
running as u Democratic candidate for the office of State
Representative for the $9th Represemative District in the
General Assembly. 11 also swied that the undersigned
were members of and affiliated  [***3] with the Dema-
cratic party and were qualificd primary elecioss of the
Democratic pariy, Hebda stales thal she informed the
person whi was cirsuluting the petition that she was a

- Republican voter and thal he responded that any regis-
lered voter could sign the peddtion.

Hebda alse states that in fate October of 2009, she
made a decision 1o run for the office of Siate Represcnta-
tive for the 59th Representative Disirict in the General
Agsembly. She signed her own nominating petition in
late Qewber, as well as a stalement  [**1115] of can-
diducy on November [, 2609, in which she declared that
she was a qualified primary elector of the Republican
party. On November 2, 2009, 11gbda |*178] {iled her
nominating pelitions with the Board. RosenZweig filed
an ohjeclor's petition on the grounds that Hebda was not
» qualifled primary elector of the Republican party be-
cause she sipned a nominating petition for 4 Democratic
candidate.

A hearing was held before the Board on November
25, 2009. The tccord contains the hearing examiner's
report and recommendations as well as the recommenda-
tion of gencral counsel. The hearing examiner found that
by siguning Senie's pelition, Hebda affiliated herself with
the Democratic party.  [¥**4] Citing Cullerion v. Dy
Page County Officers Electoral Board, 384 Il App. 3d
980, 894 N.£.24 774, 323 Jll. Dec. 748 (20105}, the hear-
ing examiner concluded thal an individual may have a
maximum of ong party affiliation for cach efection cycle.
The hearing examiner alse cited Harkins v. Surke, 122
Wi App. 3d 499, 467 N E2d 625, 78 NI Dec. 47 (1984),
far the proposition that the first signature is valid and
subsequen! conflicting signatures are invalid. The hear-
ing examiner recommended thut the Board sustain the
objeclor's petition and that Hebda's name not be printed
on the ballot,

General counsel did not concur with the hearing
examiner's recommendation, General counse} concluded
that the effect of the Cullerion decision was that & vole in
the primary clection locks a person in to that party affili-
ation until the next primary clection. Recause Hebda

vated i the Republican primary eleciion in 2008, gen-
cral covase! concluded that she was locked in w the Re-
publicen Party, notwithstunding her sipnatnre on a Dem-
oc¢ralic candidate’s petition. General counsel recom-
mended that the Baard overrule the objeclor's peiition.

The Board determined that by voting in the Repub-
lican primary in 2008, Hehda was at al} times “locked in"
1 the Republican pany affitiation  [***3] until the 2010
primary election. The Board ordered that Hebda be ceni-
ficd for the 2010 gencral primary election bulfol. The
circuit count reversed, {inding thai seetion 8-8 of the -
nois Election Code {Election Code) {18 HLCS 5/4&-8
{West 2008)) prohibits signing a peiition for a candidate
and being a candidate v the primery of more than one
party.

Hebdy filed 2 notice of appeal, and her motion o
expeditc was granted by this court, On Janvary 19. 2010.
this court issued an order aifirming the judgment of the
circuit court, The order staled thetl an opinion or erder of
the court would [ollow. Hebda filed a petition for leave
10 appeal with the Iliinois Supreme Courl. Ou Janvary
28, 2014, the supreme court issucd an order stayving the
circuit court and appeMae court orders. On November
24, 2010, the supreme count entzred @ supervisory order.
direciing this count to vacale its judgment and reconsider
in light of Hossfeld v. Hllingis State Board of Elections,
238 Al 2d 418, 939 N.E2d 368, 343 Nt Deg, 52
{20100, Rosenmweig v, Hebda, 238 fif. 1d 674, 939
AN.E.2d 500, 345 1. Nec. 657 (2014 (abie).

1*179] ANALYSIS

As an initial matter, this court (akes judicial natice
of the fact that the 2010 primary election is over and
Mebda was unsuccessful in her bid  [***6] for the otfice
of State Represcntalive, However, this does not tender
the appeal moot. This uppeal raises un ¢lection jaw issue
that is inberenily a matier of public concern and is re-
viewable under the public interest exception o the
mootlness docwine. Lucas v. Lakin {75 Il 2& 166, 176,
676 N.£.24 637, 221 K. Dec, 834 (7997). Thus, we will
consider the merits of this appeal.

(**1116]  {1IN1] An electorad board s freated as
an administrative agency, and thus, the standard of re-
view is determined by the type of yuesiion on review,
Hoggfeld, 238 M 2d w 423, The decisions of both the
DBoard and the circuit court address the interpretation of
the restrictions placed on & qualified party elector in sec-
tion 8-8 of the Election Cade (I0 /LCS 5/8-8 (West
20083}, An interpretation of the meaning of the lunguage
in u slatule constituies a pure question of law and this
court's review s therefore independent and net deleren-
tiat, Cinkus v, Fillage of Stickney Municipal Officers
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Tiecroral Board, 228 Hi 3d 2008, 210, 886 NL2d (/.
3100 Der. 887 (2008;.

In Hosyfeld, vur supreme courl provided a detailed
history of the previous Vwo-year restriction on par-
ly-switching in the Rlection Code. Hossfeld. 238 Il 2d
at 425-27. The coutl noted that the legislature removed
the [¥**7] two-year restriction on party-swiltching, and
the anly restriction that remains in section 8-8 15 thal "[a]
'qualificd primary clector' of a party muy not sign peli-
tions for or be a candidaic in the primary of mose than
one party." 71 [LCS 5/8-8 (West 2008), Bevause Ihe ob-
jector in Hossfeld did not claim that the candidate had
run afoul of the one remaining restriction, the court only
addressed the party-switching claim and determined that
the candidale's nominating papers were valid, {ossfeld,
38 i 2d ar 436,

In the instant appeat, the Board determined thal by
voting in the 2008 Republican primary lebda was
Mocked " 1o a Republican party affifiation until the
3014 primary. However, unlike in Hossfeld. the issue
before this court is not whether Hebda's nomination pa-
pors were invalid on the grounds ther she engaged in
purty-swilching. Rather, the issue we musl decide is
whether Hebda vioiuted the remaining restriction in sec-
1ipn 8- of the Election Code. The circuit courl examined
the languape of section 8-8 and determined that Hebda
violaed the statute because she sipned a nominating pe-
tition for one party and rap as » candidete in the primary
of another party.

Hebda argues that 1***8] the use of the word "or”
instcad of "and” in section &8 means that the statule
should be read as probibiting wo distinet activities, Un-
der Mebda's interpretation, a qualified party {*180)
elector may not sign pelitions for candidales of more
than one party, nor may & qualified party clector run as a
candidate in the primary of more than one party, How-
ever, Hebda contends thal because of the word "or," a
quylified primary elestor is not prohibited from signing a
petition far a candidae from one party and then running
as a candidale in the prirmary of another party.

We note thst even under her own interpretation,
Hebda viotated the stamuie because she [irst signed =
nominating perition Far 2 Democratic candidale, and
subsequently signed her own nomtinating petition o run
as u Republican candidate, [HN2] Where a person signs
nomtinating petitions for more than one party, the first
signature is valid and all subsequent signatures arc inva-
1id. Warkins v. Burke, 122 il 4pp. 34 at 502, However,
this does nof end gur analysis. While Hebda violated the
restriction by signing nominating petitions for more than
one party, we must also determine whether her candidacy
itsel{ was a violalion of the remaining  [***9] restriction
in section 8-8.

I} is we)) setsled that [HIN3| the primary rule uf sat-
wtory consiruction is lo ascertain and give effect to the
intent of the fegistature, and the best evidence of legisla-
tive intent is the languuge used in the stawte itself.
[**1117) See Cinkus, 228 Jtl. 2d at 216, Where the
meaning, of a staluie is ambiguous, courls may look be-
yond the stalory language and considey the purpose of
the law, the evils it was intended Lo remedy, and the feg-
islative history of the statute. /d. af 217. Morcaver, "|w]e
{must] also presume that in enacling the statute the leg-
islature did not insend absurdity, inconvenicnee, or injus-
Gee AMidstate Siding & Window Ce v, Rogers, 204 Hi,
2d 314, 320, 789 N.E.24 1248, 273 Il Dec. 816 (2003).

Article 8 of the Flection Code is entitled: "Nomina-
lions of the Menbers of the General Assembly,” und
section 5-8 addresses the form of the paition for the
neminztion of candidates. 10 JLCS 58-8 (West 2008).
{HN4] Section 8-8 provides that the petition shal! include
a statement of candidacy which states that "lhe candidite
is & quulified primary voter of the patty to which the pe-
titiop relates.” Jd. This sectian further provides that *|a]
'qualified primary clector’ of & party may nel sign peti-
tions [*4*10] for ot be & candidate ip the primary of
more than ene party.” fd.

We cannot agret with Hebda's interpretation that the
definition of a qualified primary elector in section -8 is
intended to address rastrictions on volers alone, and on
candidates alone. but not on the actions of a voter who 1s
also a candidate. If the (egisialure intended such a result,
the restrictions would have been explained in two sepa-
rale semences, one for testrictions on volers who sign
nominating petitions and cne for restriclions on candi-
dates. Moreover, it would constilute 2n absurd result for
the legislature 1o place restrictions on [*181] voters
that are more stringent than those placed on actual can~
didaics. Under Hebda's intempretation, voters in general
canmot influence the nomination for a candidale from o
party other than theiy own, but a voter who plans to also
run zs a candidate is allowed 1o do 50. Our supreme court
has cxplained that [HNS] a signature or a neminating
petition indicates supporl of the candidate whose name
appears on the pelition. Lucas, 175 Hi 2d at 173, Thus,
llebda's Signature on Sente's nominating petition indi-
cated her support not only of & candidale ffom anuther
party, but her support ol [***il]a potential opponent
in z race in which she was running as a candidate.

The Seventh Circuit explaimed the reasuning behind
a parallel provision in the Election Code that prehibdits
circulators from soliciting signatures for nominaling pe-
tiions on behalf of more than one polilical party in a
single elestion cycle. Citizens for John W. Moore Farly
v. Beard of Election Commissioners, 794 F2d 125¢,
1281 (7th Cir. 1986). The court explaincd that such re-
strictiens prevent political maneuvers dad could aflect
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the guality of the candidaies who witl be on the allot.
1. 17 one party delermines that a certain opponeni will be
2 weaker candidale in the general clecion, that party
could circulate petitions on hehalf of the weaker candi-
date for the primary clection in the hope that voics will
be drawn away [rom an opposition candidaic the party
deems 10 propose @ greater threal jo its chances of pre-
vailing in the gencral election. What Hebda did here is an
cven more cgregious example of the type of political
mancuvering thai the restriction intends to prevent be-
cause she signed he nominating petition of a candidate
for the very office far which she intended to run, in ef-

a2, ¥2%: 34910l Dee, 617

fzct, supporting the J***12) nomination of her own

opponent.

¥or the forczoing reasons, we hold that the remain.
ing restriction in [HNG] secrion 8-8 of the Elertion Code
prohibits signing 8 nominating petition for a candidaie
fom one political party and then running as a
{**1118] candidate for another political party in the
sam¢ election cycle. Thus, we affirm the judgment of the
circuit court thal Hebda's nominating petitions were in-
valid.

Affirmed,
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